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Recast Brussels Regulation 
 
The Brussels I Regulation (“Brussels I Regulation”) has been 
governing questions of jurisdiction along with the recognition and 
enforcement of judgments in civil and commercial matters in the 
European Union for over 10 years. The Brussels I Regulation has 
been repealed and replaced by Regulation (EU) No 1215/2015 of 
the European Parliament and of the Council of 12 December 2012 
on jurisdiction and the recognition and enforcement of judgments 
in civil and commercial matters (recast) (“Recast Regulation”). The 
Recast Regulation came into force on 10 January 2015. 
 

The Recast Regulation applies to all court proceedings, falling 
within its scope, which started after 10 January 2015 in all of the 
EU member states, including Denmark and the United Kingdom.  
 
The general rule has always been that EU defendants should be 
sued in courts of the country they are domiciled in (Article 2). The 
Recast Regulation maintains this rule (Article 4). 
 
However, the Recast Regulation has made important changes in 
relation to jurisdiction agreements, use of “Torpedo Tactics” and 
parallel proceedings, arbitration-related court actions and the 
enforcement of judgments. 
 
 
Jurisdiction agreements – no longer any need for there to 
be an EU domiciled party 
 
The Recast Regulation has amended the rules relating to 
jurisdiction agreements by removing the requirement that at least 
one of the parties must be domiciled in an EU member state 
(Article 25). 
 
Under Article 25 a jurisdiction agreement will fall within the scope 
of the Recast Regulation even if none of the parties are domiciled 
in an EU member state. 
 
 
‘Torpedo Tactics’ 
 
The Recast Regulation addresses the problem caused by ‘Torpedo 
Tactics’. Torpedo Tactics were an abusive litigation tactic which 
arose under the Brussels I Regulation. In the event that 
proceedings between the same parties involving the same causes 
of action were issued in courts of different EU member states the 
first court seised by the litigation would have to rule on whether it  

 
 
 
 
had jurisdiction to hear the matter in question. This caused 
difficulty as all other courts would have to stay their proceedings 
until the issue had been resolved by the first court. 
 
Torpedo Tactics would involve a party interested in delaying 
proceedings issuing the claim in a court which was not suitable 
for the purposes of jurisdiction, in the knowledge that this would 
cause delay.  
 
The Recast Regulation has made amendments to the provisions 

so that where a party has commenced proceedings in a court 
other than that designated within an exclusive jurisdiction clause, 
the contractually designated court can determine whether it has 
jurisdiction over the claim and the other court must stay its 
proceedings. 
 
 
Parallel proceedings in courts outside the EU 
 
Under the Brussels I Regulation, if a court of an EU member state 
had jurisdiction it had to exercise that jurisdiction, even if a court 
outside the EU was already dealing with the particular dispute or 
was considered to be the more appropriate court to do so. The 
Recast Regulation has addressed this issue at Articles 33 and 34, 
which give the courts in EU member states the discretion to stay 
their own proceedings. 
 
As ever, the devil is in the detail and in the particular 
circumstances of the particular dispute. At heart however, the EU 
court will now review whether courts of a third state are a more 
appropriate forum to hear the dispute. This incorporates the 
principle of forum non conveniens into the Recast Regulation, 
which is familiar to common law lawyers. 
 
 
Extended arbitration exclusion 
 
The Recast Regulation has reconfirmed the exclusion of 

arbitration from its scope. This is the same as was previously the 
case with the Brussels I Regulation. The Recast Regulation also 
clarifies that nothing in it prevents the courts of an EU member 
state from referring the parties of an arbitration agreement to 
arbitration or from staying the proceedings in favour of 
arbitration. 
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Under Recital 12 of the Recast Regulation, a court decision that 
declares an arbitration agreement invalid will not be recognised by 
the Recast Regulation. However, in the event that a decision 
declares an arbitration agreement invalid and then proceeds to 
decide on the merits of a dispute, the decision could be enforced 
under the Recast Regulation. 
 
Recital 12 also confirms that the courts of EU member states may 
recognise and enforce arbitral awards under the New York 
Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards of 1958. Further, Article 73(2) of the Recast 
Regulation provides expressly that the New York Convention will 
take precedence over the Recast Regulation.  
 
The impact of this means that the court of an EU member state 
can recognise arbitral awards even if there has been a conflicting 
judgment in another EU member state. 
 
 
Enforcement of judgments 
 
The Recast Regulation has abolished the costly and time-
consuming procedures known as ‘exequatur’. Under the Brussels I 
Regulation, a creditor seeking to enforce a judgment issued by the 
court of an EU member state in another member state had to run 
the ‘exequatur’ procedure in order to obtain a declaration of 
enforceability within the member state. 
 
The court of the member state in which the judgment was to be 

enforced would often carry out an evaluation of the judgment. 
This meant that the process was frequently costly and time-
consuming even if it ought to have been a formality. However, this 
did afford the debtor the opportunity to object to the recognition 
of the judgment for a number of reasons. 
 
The Recast Regulation has changed this by removing the 
preliminary evaluation of the court of the member state in which 
enforcement is required. The creditor can now apply directly to the 
member state which is required to provide enforcement. The 
creditor will now simply have to file a copy of the judgment to be 
enforced along with a form certificate. A translation of these 
documents may also be required depending on the judicial 

authority of the member state. Should the debtor wish to oppose 
enforcement it now needs to apply to the designated court of the 
member state in order to oppose the action. In other words 
resisting such enforcement is more difficult for a judgment debtor. 
 
It should be noted that this part of the Recast Regulation only 
applies to proceedings issued after 10 January 2015, meaning that 
those seeking to enforce judgments of proceedings issued before 
10 January 2015 will still have to follow the exequatur procedure. 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
High Court refuses application to set aside consent order 
due to non-disclosure 
 
The case of Todaysure Matthews Ltd and another v Marketing 
Ways Services Ltd [2015] EWHC 64 (Comm) concerns a party’s 
application to set aside a consent order due to the other party’s 
failure to give full and frank disclosure when applying for an 
earlier freezing order.   
 
The case provides a good example of the court balancing, on the 
one hand, the importance of enforcing the duty of full and frank 
disclosure when seeking an order without notice to the other 
party; and, on the other, the importance of upholding the parties’ 
negotiated agreement. 
 
 
Background 
 
The Defendant, Marketing Ways Services (MWS), was a Saudi 
Arabian provider of waste treatment facilities. The Claimant, 
Todaysure Matthews Ltd (Todaysure) had been subcontracted by 
MWS to manufacture and supply two incinerators. As part of the 
agreement, Todaysure provided MWS with a performance 
guarantee from a Saudi bank.  
 

Todaysure subsequently delivered the incinerators but claimed to 
have only received part of the agreed price. MWS made a 
demand on the performance guarantee.  Todaysure argued that 
MWS’ demand was made in bad faith.   
 
Todaysure obtained an injunction in the UK ordering MWS to 
withdraw the demand and also a freezing order (the “English 
Injunction”).  Todaysure and MWS later settled the claim by 
entering into a consent order which provided that MWS could 
make a further demand on the Saudi bank on its undertaking to 
pay any sums thereby received into court. 
 
MWS made a further demand on the Saudi bank and discovered 

that Todaysure had also obtained a temporary freezing order in 
the US, which prevented funds from being released.  
 
 
MWS’ application 
 
The basis of MWS’ application was that Todaysure had failed to 
disclose its intention to seek a temporary restraining order in the 
US courts (the “US Injunction”). Todaysure obtained this 
injunction the day after the English Injunction had been granted, 
but had failed to inform the English court under its continuing 
duty of disclosure. MWS alleged that it would not have agreed 
the consent order had it known about the US Injunction. 
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UPCOMING EVENTS: 
Thurs 12th March: Developers’ Club (Ipswich) 

Thurs 19th March: Developers’ Club (Chelmsford) 
 
Peter Blake (Prettys) will be giving an overview of BIM & 
Collaborative working 
Guest speakers: Andy Dye (Director) of Pinnacle 
Consulting Engineers and Richard Neall (Chief Executive) 
of One Group Construction. 

See prettys.co.uk/events for more information 
 

Consent orders and non-disclosure 

 

Recast Brussels Regulation continued. 

https://www.eventbrite.co.uk/e/developers-club-ipswich-registration-10187255355?ref=ebapi
https://www.eventbrite.co.uk/e/developers-club-chelmsford-registration-10314698541?ref=ebapi
http://www.prettys.co.uk/events/
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Decision 
 
The court held that because consent orders are the 
result of negotiation and agreement between the 
parties, good cause must be established before a 
party may be released from an undertaking.  
 
The court stated that the seriousness of Todaysure’s 
breach of its disclosure obligation to the court and the 
effect of the US injunction suggested that it would be 
unjust to hold MWS to its undertakings.  
 
However, the court also held that even if MWS had 
been aware of the US injunction it would have still 
agreed to the consent order, providing the US 

injunction was withdrawn by Todaysure. 
The court held that (since Todaysure were willing to 
withdraw the US injunction), the consent order should 
not be set aside.  Instead, the terms of the consent 
order were varied to require Todaysure to withdraw 
the injunction. 
 
This case shows that while failure to disclose is a 
serious breach of duty to the court, the court will only 
set aside a consent order agreed between the parties 
if it would be unjust not to do so. 
 
 
 

 
 
Following the Enhanced Court Fees Consultation 
published on 16 January 2015, Her Majesty’s Courts 
and Tribunals Service has announced ‘enhanced’ 
court fees, which will apply to all court claims with a 
financial value of more than £10,000. 
 
Court fees are currently calculated on a fixed fee 
‘sliding scale’ depending on the value of the claim. For 
example, a claim with a value of between £5,000.01 
and £15,000 will attract a court fee of £455 whereas 
a claim in excess of £300,000 will attract a court fee 

of £1,920. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
From 9 March 2015 the court fee charging structure 
will be as follows:  

1. Claims between £10,000 and £200,000 will 
attract a court fee of 5% of the amount 
claimed.  

2. Claims over £200,000 will attract a fixed 
court fee of £10,000. 
 

The increases are significant, with a particular 
impact on higher value claims. For example, under 
the current system a claim for £150,000 attracts a 
court fee of £1,115. From April 2015 the relevant 
court fee will be much higher at £7,500.   Claims 

issued through Money Claims Online by Secure Data 
Transfer will however receive a 10% discount 
against the relevant court fee.  
 
This is likely to make claimants think carefully about 
whether to commence proceedings against debtors. 
Particularly if the prospects of recovery are low due 
to the merits of the claim or the financial position of 
the defendant. 
 
Claimants should consider whether alternative claims 
are more appropriate. For instance, if the claim 
relates to undisputed matters it may be more 
appropriate to commence winding-up and 
bankruptcy proceedings since the applicable court 
fees may be less. 
 
Defendants will also now have to carefully consider 
the advantages of settlement before proceedings are 
issued, in order to avoid having to repay the 
claimant’s court fee in the event they lose the claim 
or as part of a negotiated settlement after a court 
claim has been issued. 
 
 
 
 

 
 
On 26 February 2015 the rules governing the 
tendering and awards of public contracts changed, 
with the introduction of the Public Contracts 
Regulations 2015. 
 
We will be publishing more details of these changes 
in our next newsletter but, for now, readers should 
be aware that any public contract award processes 
commenced on or after 26 February 2015 that 
would previously have been administered in 
accordance with the Public Contracts Regulations 
2006 must now be run under the new rules. 
 
The new rules are designed, amongst other things, 
to try and ensure better access to public sector 
contracts for SMEs. 
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The information contained in this publication is correct at the time of going to press (March 2015). This publication is intended for general information; 
specific advice should always be sought.  Prettys is authorised and regulated by the Solicitors Regulation Authority No 57766. 

 

Increased Court Fees from March 2015 CONTACT US 

UPCOMING EVENTS: 
 
Tues 23rd June: Business Academy (Ipswich) 
Thurs 25th June: Business Academy 
(Chelmsford) 
 
The Prettys Business Academy is a free support 
service for all our clients and commercial contracts, 
providing a dedicated programme of specialist 
events, seminars, publications and legal updates for 
business. 
 

See prettys.co.uk/events for more information 
 

Public procurement rules changing 
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